




























































 

 

財經事務及庫務局 

陳維民副秘書長:  

感謝 貴辦邀請本會就新《公司條例》配套的附屬法例第一期

諮詢內容提出意見! 本會認為附屬法例的內容切合現時公司管理及

營運，因此對於有關法例的訂立表示支持。 

然而，對於諮詢文件第五章《公司紀錄(查閱及提供文本或副

本)現例》5.11 提到索取公司紀錄文本或副本劃一收費，登記冊每

100 個記項 50 元、其他文件每 100 個字 2 元，本會認為此收費計算

方式繁複，建議簡化有關準則，例如其他文件以每頁副本收費，省

卻計算字數的工序。 

以上是本會對新《公司條例》附屬條例第一期諮詢的意見，如

對內容有任何查詢，請電 2544 8474 與本會秘書處丁妙雅小姐聯絡。 

香港中華出入口商會 

2012 年 11 月 8 日 
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The Hong Kong Institute of Chartered Secretaries 

Submission on Model Articles 

 

9 November 2012 

 

Part 1 - Private Companies Limited by Shares 

 

GENERAL COMMENTS 

 

The Companies (Model Articles) Notice states that the Notice does not affect 

Table A under the First Schedule to the predecessor Ordinance insofar as it 

applies to any existing company.  We recommend that it is also necessary to state 

that in case of conflicts between Table A adopted by the existing companies and 

the provisions of the New Companies Ordinance (“New CO”), the latter prevails.  

Also, for existing companies that do not adopt Table A or exclude certain 

provisions of Table A, is there any other Notice that stipulates that their 

existing articles are to be maintained insofar as they are not in conflict with 

the provisions of the New CO?  This is to ensure that all existing companies need 

not go through the hassles to amend their articles in order to cater for certain 

new provisions of the New CO. 

 

PART 3  DIRECTORS AND COMPANY SECRETARY 

 

Article Subject Comments 

Division 2 – Decision-making by Directors 

8(2) Unanimous 

decisions 

 

Under Article 8(2), the following statement may be added at 

the end to provide clarification: 

 

"If the agreement is in one or more counterparts and the 

counterparts bear different dates, then the resolution shall 

take effect on the date upon which the last director has 
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consented to the resolution in writing." 

 

11(2) Quorum 

for 

directors

’ meeting 

 

We noted that pursuant to Article 7(2), Article 7(1) does not 

apply if the company only has one director and no provision 

of the articles requires it to have more than one director.  

However, for the sake of clarity, we suggest to add “Save 

where the Company has only one director,” at the beginning of 

Article 11(2). 

 

13(4) Chairing 

of 

directors

’ meeting 

 

 

We suggest to :  

(i) replace “ is not participating “ by  “ shall not be 

present “ 

(ii) add “ or is unwilling to act “ immediately after “ it 
was to start, “ 

15(4) Conflicts 

of 

interests 

 

 

We suggest to add “ and, if the company has only one 

director, the secretary of the company ” immediately after 

“ (other than the office of auditors" in Article 15(4). 

Division 3 – Appointment of Directors 

20(1) to 

20(4) 

Appointme

nt and 

retiremen

t of 

directors 

 

- Suggest to specify that “unless and until otherwise 

determined by an ordinary resolution of the Company, the 

Directors shall not less than one in number”. 

- Suggest to mention whether a director need to hold any 

shares in the company; 

- To add provision that at least one director who is a 

natural person; 

- Suggest to add provisions relating the appointment of 

alternate directors and managing directors; and 

- Suggest to add provisions of rotation of directors. 
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22 Terminati

on of 

directors

’ 

appointme

nt 

 

 

- For clarity purpose, suggest to replace “for more than 6 

months “ by  “ for a continuous period exceeding 6 months” 

in Article 22(e); 

- To add  Article 22(f) “who is convicted of an arrestable 

offence”; 

- To add  Article 22(g) “is removed from office by an 

ordinary resolution” 

 

23(1) Directors

’ 

remunerat

ion 

 

We suggest to replace “ at a general meeting“ by “ by a 

members’ ordinary resolution “ 

Division 5 – Company Secretary 

27 Appointme

nt and 

removal 

of 

company 

secretary 

 

 

- To add “ The Company must have a secretary”; 

- Suggest to add “where the company has only one director, 

such director shall not be appointed as secretary of the 

company.” 

- To extend the insurance and indemnity coverage to 

secretary and other officers of the company. 

PART 4  DECISION-MAKING BY MEMBERS 

General Comments 

 

Part 4 covers the provisions on general meetings, which will be frequently 

referred which involve significant amount of practical issues.  The current draft 

articles of Part 4 do not provide sufficient details.  For example, there are too 

many articles where only the New CO section numbers are quoted, instead of 

spelling out the useful contents of the sections.  The current draft set of 
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Articles is not user friendly and would be difficult for a layman, including 

directors and members, to understand and use. 

Division 1 – Organization of General Meetings 

28 General 

Meeting 

 

 

I. It is better to state explicitly the requirements of 

convening AGMs, instead of just quoting relevant section 

numbers of the New CO, e.g.: 

 

- to specify the deadlines for convening the first AGM 

and subsequent AGMs according to s.610. 

- s.611 - the requirements of holding AGM do not apply to 

dormant company.  

- s.612 – a company is not required to hold an AGM, if  

(a) everything that is required to be done at the meeting 

(by resolution or otherwise) is done by written 

resolution;  

(b) the company has only one member; 

(c) the conditions under s612(2)(b) are satisfied, i.e.: 

(i) the company has by resolution passed in accordance with 

s.613(1) dispensed with the holding of AGM,  

(ii) the company has not revoked the resolution under 
s614(1), or the company has revoked the resolution 

under that section but is not required to hold AGM 

under s614(2)(b); 

(iii) no member of the company has required the holding 

of the AGM under s.613(5). 

 

II. Suggest to add the context of s.569 as sub-paragraph (5) 

under Article 28 (about “Members’ power to call general 
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meeting when there is no director etc.”) 

 

III.  Suggest to add “in accordance with section 568 of 

the Ordinance” at the end of Article 28(4).  

 

33 Quorum 

for 

general 

meetings 

 

 

It does not actually describing the quorum of meetings, 

although it is supposedly related to quorum.  Accordingly, 

please add contents under s.585, like: 

 

"(1)  If a company has only one member, that member present 

in person or by proxy is a quorum of a general meeting; and 

(2)  subject to paragraph (1) and save as herein otherwise 

provided, 2 members present in person or by proxy shall be a 

quorum.” 

 

36 Adjournme

nt 

 

 

Under Article 35(2), could it be changed from “….the members 

present is a quorum” to “….the members present shall be (or 

shall constitute, etc) a quorum”? 

 

Division 2 – Voting at General Meetings 

37 General 

rules on 

voting 

 

 

Article 37(3) states that the declaration by chairperson at a 

general meeting on the passing of a resolution is conclusive 

evidence of that fact, but according to s.590 of New CO, the 

section relevant to the above does not have effect if a poll 

is demanded in respect of the resolution before or on the 

declaration (and the demand is not subsequently withdrawn).   

 

It is better to insert such pre-requisite, i.e. no poll is 

demanded to this Art. 37 to avoid doubt.  

 

40 Number of I.  Suggest to add the contents of s.593 as to voting on 
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votes a 

member 

has 

 

 

poll for clarity, i.e.: 

 

“ On a poll taken at a general meeting of a company, a 

member entitled to more than one vote need not, if the 

member votes— 

(a) use all the votes; or 

(b) cast all the votes the member uses in the same 

way. ” 

 

II. Please consider inserting an Article titled “Votes of 

Proxy” immediately after Article 40.  relating to 

s.603(3), where “ If the person has been duly appointed 

as a proxy by 2 or more members entitled to vote at the 

meeting and the members specify different ways to vote 

in their appointment of proxy, the proxy…..” 

 

It seems that the model Articles does not mention that decisions could be made by 

resolutions in writing.  The following new Article may be added as Article 48A 

immediately after Article 48 to provide flexibility: 

 

48A  Resolution of Members in Writing   

 

Subject to the provisions of the Ordinance, a resolution in writing signed by all 

the members for the time being entitled to receive notice of and to attend and 

vote at general meetings (or, being corporations, by their duly authorised 

representatives) shall be as valid and effective as if the same had been passed 

at a general meeting of the company duly convened and held.  Such resolution in 

writing may consist of several documents, and each such document shall be 

certified by the Secretary to contain the correct version of the proposed 

resolution.  If such documents bear different dates, then the resolution shall 

take effect on the date upon which the last member has consented to the 
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resolution in writing." 

  

Division 3 – Application of Rules to Class Meetings 

49 Class 

meetings 

 

 

It does not provide practical references and only states that 

the articles re general meetings apply to class meetings, 

with any necessary modifications.  Practitioners will prefer 

repetitive but clear guidelines under the Model Articles to 

brief statements which lead to frequent references to the 

body of the New CO. 

 

The following should be stated explicitly under the Model 

Articles, where a detailed section about class meetings is 

not created under the Model Articles: 

 

- s.566, 567, 568, 570 & 575 of the New CO do not apply 

to class meetings; 

- s. 585 & 591 of the New CO do not apply in relation to 

a meeting in connection with the variation of the 

rights attached to shares in a class; 

- provisions as to the quorum for a variation of class 

rights meeting and the demand of poll.  

 

 

PART 5  SHARES AND DISTRIBUTIONS 

Division 1 – Issue of Shares 

As a company shall only issue no-par value shares, there should be a clause 

regarding the manner in determining the amount of issued shares.  Therefore, the 

following new Article may be added as Article 50A: 

 

“ 50A  Determination of amount of issued shares 
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Shares may be issued at such times, to such persons, for such consideration and 

on such terms as the directors may by resolution of directors determine.  A share 

may be issued for consideration in any form, including money, a promissory note, 

or other written obligation to contribute money or property, real property, 

personal property (including goodwill and know-how), services rendered or a 

contract for future services." 

 

Division 3 – Share Certificates 

53 Certifica

te to be 

issued 

except in 

certain 

cases 

We would suggest replacing “ lodgement of transfer ” with 

“ lodgement of a proper instrument of transfer ” 

 

Division 4 – Transfer and Transmission of Shares 

57(2) Transfer 

of shares 

 

For the sake of clarity, we suggest to add “ by the company 

“ immediately after “ No fee may be charged “ 

58(1) Power of 

directors 

to refuse 

transfer 

of shares 

 

The reasons for refusal of transfer could be more than the 

stipulated four reasons.   

We suggest to add a sub-clause to Article 58(1) as follows: 

 

“The directors may in their absolute discretion and without 

assigning any reason therefor, decline any transfer of share. 

“ 

 

Article 58(1)(c) should state the instrument of transfer 

is ….. 

 

Also, we suggest that Article 58(1)(d) to be deleted as the 

limitation is unnecessary   
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60 Transmitte

es’ rights

 

Suggest replacing “as the directors properly require” by “as 

the directors consider proper ”.  Sometimes, directors do not 

know what exactly are required from the transmittee as 

different jurisdictions have different legal requirements. 

 

61(1) Exercise 

of 

transmitte

es’ rights

 

Replace “the person” by “the transmittee”. 

 

PART 6  MISCELLANEOUS PROVISIONS 

Division 2 – Administrative Arrangements 

75 Common 

seals 

 

Suggest adding back a clause similar to Article 100(6) of the 

Model Articles for public companies limited by shares 

regarding official seal for use outside Hong Kong. 

 

77 Auditor’s 

insurance 

 

 

Suggest extending the insurance to the secretary and other 

officers (indemnity and insurance clauses for directors are 

in place in Part 3). 

OTHER GENERAL COMMENTS 

 

� The new law requires a statement as to liability of the company to be stated 
in the articles.  Should this be included under the Model Articles? 

� As the management of the day-to-day business of a company is with the board 
of directors, is there a need to clarify that the extent of the reserved 

power of members to direct the directors to take or refrain from taking 

specified actions must not prejudice or contravene the board of directors 

power to perform its general duties to manage the company.  
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� The current drafting could confuse the public that there cannot be partly 
paid shares being issued.  This should be clarified. 
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Part 2 - Companies Limited by Guarantee 

 

A. GENERAL COMMENTS 

 

 The Model Articles appear to be too concise and users would need to refer to 

the new Companies Ordinance (“CO”) for details.  Also, some essential clauses 

required by sections 83(1) and 84(2) (i.e. statements as to limited liability 

of members and members to undertake to contribute certain amount in the 

winding up of the company) are even not mentioned under the Model Articles,  

For complying with the CO, simplicity and user-friendliness purposes, we 

suggest incorporating the following requirements of the relevant provisions 

of the CO not mentioned under the Model Articles resulting in no cross-

reference to the CO being needed.   

 

Part 2: Directors and Company Secretary 

 

� Minimum number of directors of two (section 453(2)); 

� Resignation of secretary (section 477); 

� Director vicariously liable for acts of alternate (section 478); 

� Avoidance of acts done by person in dual capacity as director and 

company secretary (section 479); and 

� Minutes as evidence (section 482). 

 

Part 3: Members  

 

� statement that the liability of its members is limited (section 83(1)) – 

this is a mandatory clause 

� statement that the members undertake to contribute (amount) in winding 

up of the company (section 84(2)) – this is a mandatory clause 

� business to be transacted at general meetings (which is spelt out in the 
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existing Table C) 

� number of members with which the company proposes to be registered 

(there is no minimum number mentioned in the CO.  Please clarify if the 

minimum number is one.) 

� whether the proxy needs to be a member (section 596 (2)) 

� appointment of corporate representatives (section 606 – representation 

of body corporate at meetings) 

 

 

Part 4: Miscellaneous Provisions 

 

� Accounts and audit (which is spelt out in the existing Table C)  

-   including laying financial statements, etc. before company in 

general meeting (section 429(1)), keeping accounting records (section 

373) and appointing auditors (section 394)       

 

B.    SPECIFIC COMMENTS 

 

Part 2: Directors and Company Secretary 

 

Division 2 – Decision-making by Directors 

 

Artic

le 

Subject Comments 

 

6. Directors to take decisions 

collectively 

 

Suggest replacing ‘take’ with “make”. 

 

7. Unanimous decisions 

 

(a)  Suggest replacing ‘take’ with “make” in 

Articles 7(1) and 7(4). 

 

(b)  Why should unanimous decisions be 
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required in Article 7 for making 

decision? Suggest amending Articles 7(1) 

and 7(2) to “decision by majority of all 

eligible directors” so as to be in line 

with the majority rule of decision 

making at board meeting. 

 

(c)  Suggest amending Article 7(4) if 

majority rule applies to Articles 7(1) 

and 7(2). 

 

Division 3 – Appointment of Directors 

 

11. Meetings where total number 

of directors less than 

quorum 

 

Suggest replacing ‘take’ with “make”. 

 

14. 

 

 

 

 

Conflicts of interest 

 

(a) Suggest replacing “liable to be avoided” 
with “voidable” in Article 14(6). 

 

(b) Articles 14(4) to 14(9) contradict to 

Article 37(a) of Table C which 

disqualifies a director if he holds any 

other office of profit under the company 

without consent of the company in 

general meeting.  Please clarify.  

 

16 Record of decisions to be 

kept 

 

Suggest replacing ‘taken’ with “made”. 

 

18 Appointment and retirement (a) Suggest adding and stating clearly on 
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of directors 

 

the appointment on first directors, “The 

first directors shall be the persons 

named as directors in the incorporation 

form signed by the founder members 

submitted in respect of the 

incorporation of the company” (section 

453(3)); and 

 

(b) Suggest adding “A retiring director 

shall be eligible for re-election” 

(Article 40 of Table C). 

 

20 Termination of director’s 

appointment 

 

Suggest adding one more condition - 

“without the consent of the company in 

general meeting holds any other office of 

profit under the company” (Article 37(a) of 

Table C). 

 

Part 3: Members  

 

Division 1 – Becoming and Ceasing to be Member 

 

Artic

le 

Subject Comments 

 

26. Application for membership 

 

Suggest adding “The founder members shall be 

the first members of the company.” (section 

112(1))  

 

Division 2 – Organization of General Meetings 

 

Article Subject Comments 
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28(1） General meeting 

 

Suggest elaborating the requirements of the 

CO instead of just quoting the section 

numbers of the CO for holding the first 

annual general meeting and subsequent annual 

general meeting, which is common under 

existing Articles, so that cross-reference 

to CO is not required. 

 

29. Notice of general 

meeting 

 

Suggest adding the manner in which notice to 

be given: in hard copy form or in electronic 

form or available on a website (section 

572).  Also to add clause to specify MSN, 

emails, Facebook, etc. also constitute 

electronic means for clarity purpose. 

 

29(4)(g) Notice of general 

meetings 

 

Reference to section 596(3) is irrelevant as 

limited by guarantee company should not have 

share capital.  Please amend. 

 

33. Quorum for general 

meetings 

 

Quorum is not stated, need to specify:  

“2 members present in person or by proxy is 

a quorum of general meeting.  If the company 

has only one member, that member present in 

person or by proxy is a quorum of general 

meeting.”  

(section 585) 

 

36(2) Adjournment 

 

“...the members present is a quorum.” 

denotes singular too?  Please clarify.  If 

not, then at least two members is required 
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to form a quorum. 

 

 

 

Division 3 – Voting at General Meetings 

 

Article Subject Comments 

 

39(1)(a) Demanding a poll Suggest deleting 39(1)(a) as in practice and 

pursuant to Article 39(2)(b) and (c), the 

chairperson of the meeting and members 

cannot demand a poll until they are present 

at the meeting.  

 

39(1)(b) Demanding a poll Suggest adding “or on the declaration of the 

result on a show of hands.” after ‘either 

before’ in Article 39(1)(b) (section 592). 

 

40 Number of votes a member 

has 

 

 

There is no purpose of appointing more than 

one proxy as company limited by guarantee 

has no share capital which means that a 

member is entitled to 1 vote only.  As such, 

suggest deleting Articles 40(2) and 40(3) 

and adding “or on a poll taken” after ‘show 

of hands’ in Article 40(1). 

 

41(2) Votes of mentally 

incapacitated members 

 

Subject to the articles, proxy may vote on 

both show of hands and on a poll (section 

588). So the proxy of committee, receiver, 

guardian or other person should not be 

restricted to vote on a poll only.  Suggest 
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amending Article 41(2) to that effect. 

  

45(1)(b) Effect of member’s 

voting in person on 

proxy’s authority 

 

Suggest amending Article 45(1)(b) to 

“exercise, in relation to that resolution, 

the voting right the member is entitled to 

exercise.”  (section 605(1)(b)(ii)) 

 

46(2)(a)&

(b) 

Effect of proxy votes in 

case of death, mental 

incapacity, etc. of 

member appointing the 

proxy 

 

The requirement that ‘not less than’ 48/24 

hours has the effect of requiring notice of 

termination to be received by the company 

earlier than 48/24 hours and renders this 

article void if section 604(7) (notice 

required of termination of proxy’s 

authority) applies.  Please clarify. 
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47(1) Amendments to proposed 

resolutions 

 

The existing Companies Ordinance and the CO 

do not have provisions allowing a member to 

propose another ordinary resolution to amend 

a proposed ordinary resolution to be passed 

at general meeting for which notice has 

already given.  Besides, it is also not a 

common or current practice to have the 

proposed resolution amended after notice of 

the meeting is given.  The time required for 

lodgment of such proposed resolution of “at 

least 48 hours before the meeting” is too 

short and even not practical for the company 

to accommodate the amendment as notice and 

proxy form are required to be sent out again 

for the proposed resolution.  As such, 

suggest deleting Article 47(1). 

 

47(2) Amendments to proposed 

resolutions 

 

The existing Companies Ordinance and the CO 

do not have provisions allowing the 

chairperson to propose any amendment to a 

special resolution proposed to be passed at 

a general meeting.  Please clarify if it is 

in order. 

 

Part 4: Miscellaneous Provisions 

 

Division 2 – Administrative Arrangements 

 

Article Subject Comments 

 



-  19  - 

49(2). Company seals Suggest amending Article 49(2) to “A common 

seal must be a metallic seal having the 

company’s name engraved in it in legible 

form (section 124(2)). 

 

 



-  20  - 

 

Part 3 - Public Companies Limited by Shares 

 

A. GENERAL COMMENTS 

 

 We have commented on the Model Articles of Private Companies Limited by 

Shares, including certain general comments.  Please kindly review the same.  

We would only supplement the following additional observations. 

     

 

B.    SPECIFIC COMMENTS 

 

Part 1 :  Interpretation 

 

� Under the definition of “partly paid”, the reference to “no” part, should 

read “a” part 

 

Part 2: Directors and Company Secretary 

 

� What is the effect of failure to provide subsequent notice within a seven 

day’s period?  Would this result in all resolutions being voided? What is the 

effect of matters already implemented?  Is the seven days’ notice to be done 

away altogether? (Article 7(6). 

 

Part 4: Shares and Distributions. 

 

� It is unclear as to how lien over partly paid shares (Articles 66 and 67) 

interacts with forfeiture of shares (Articles 73 to 76) where calls on shares 

are not satisfied.  It would be useful to clarify the coverage of these 

articles and their intended applications. 

 



From: Frances Chan (  

Date: 11/11/2012 21:47 

To: "'co_rewrite@fstb.gov.hk'"<co_rewrite@fstb.gov.hk> 

Cc:

Subject: First Phase Consultation on Subsidiary Legislation

Dear Sirs 
 
I apologize for my delay in submission of my comments for consideration and hope that they will still be taken 
into consideration.  My comments or feedback are set out below for your consideration: 
 
1.       Companies (Directors' Report) Regulation 
 
a)      The following requirements under existing Section 129D(3) of the Companies Ordinance seem not 
included in the above Regulation.  Although Section 390(2) of the New Companies Ordinance already 
requires a directors' report to contain particulars of any other matter that is material for the members' 
appreciation of the state of the company's affairs, particular inclusion of the following subjects to the 
Regulation should serve as a good reminder to auditors and the directors when preparing the directors' report: 
 
    Section 129D(3)(c):  state the amount, if any, which the directors propose to carry to reserves within the 
meaning of the Tenth Schedule; 
 
    Section 129D(3)(f):  if significant changes in the fixed assets of the company or of any of its subsidiaries 
have occurred in the financial year, contain particulars of the changes. 
 
b)       In Section 8 of the Regulation, suggest to also include reason for removal of directors. 
 
c)       Section 543(2) of the New Companies Ordinance requires the directors' report for any year in which the 
management contract is in force must include- 
    a)   a statement of the existence and duration of the contract; and 
    b)   the name of every director and shadow director interested in the contract, and the nature and extent of 
the interest. 
    The Regulation seems not having explicit reference to the above requirement. 
 
2.       List of Words and Expression for the Proposed Companies (Specification of Names) Order 
 
Noted that under Hong Kong legislations, certain words cannot be incorporated without consent from the 
relevant governing authority - for example, the word "Bank" or " B A N K" cannot be used without prior 
approval from the HKMA.  As company formation is a first step of the registration and to facilitate registrants 
to be well informed of the requirement, can there be any inclusion on this List regarding these cases. 
 
3.      Companies (Non-Hong Kong Companies) Regulation 
 
a)      The definition of "Residential address" in Part 2, Section 3(4) of the Regulation excludes an address at a 
hotel unless the person concerned has no other permanent address.  I propose that the relevant form 
reporting this address would provide a box to tick for confirming the same. 
 
4.      List of Words and Expression for the Proposed Companies (Specification of Names) Order 
 
Noted that under Hong Kong legislations, certain words cannot be included in a company name unless with 
consent from the relevant governing authority - for example, the word "Bank" or " B A N K" cannot be used 
without prior approval from the HKMA.  As company formation is a first step of the registration and to facilitate 
registrants to be well informed of the requirement, can there be any inclusion on this List regarding these 
cases. 
 
5.      Model Articles for Private Companies Limited by Shares 
 
Coverage of the Articles is comprehensive but the document seems very lengthy.  Our clients are normally 
MNCs and their private limited companies in Hong Kong are generally solely owned - they often request for 
the simplest version of the Articles of Association and may not like the model one.  For joint venture cases (ie 
the companies are owned by different groups of shareholders), clients would execute shareholders' 
agreement with specific terms and conditions for the general management and administration of the 
companies and would adopt these terms and conditions in their own Articles of Association.  Accordingly, the 
model Articles would be good for reference purpose but not much companies would be happy to adopt the 
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same as their own Articles. 
 
a)       Article 4 Members' reserve power 
 
This Article fits in the need of certain of our clients because they would like to specify certain duties and 
powers of their directors or designate different duties and powers to each individual director who are taking 
different role in the company. 
 
I believe the special resolution is a suggestion and the members can opt to approve by ordinary resolution 
instead because special resolution would require filing at the Companies Registry and the information thereof 
will become public. Some clients would like to make the designation of powers to specific director(s) known to 
the public.  However, the requirement to file special resolution may cause confusion if there are changes in 
directorate.  Possibility of causing confusion to the public should be taken into account. 
 
b)       Article 5 Directors may delegate 
 
It is my current understanding that individual directors cannot appoint another person (by Power of Attorney or 
other means) to attend meeting of directors of the company and make decision on their behalf at the meeting 
because the appointment of directors is personal.  If your office agrees with this understanding, I would 
suggest to specify clearly this position in this Article 5. 
 
c)       Article 6 Committees 
 
Suggest to also empower the directors to determine on the composition, structures, appointment / 
resignation / removal of members thereof and proceedings of meetings etc of these committees. 
 
d)       Article 9 Calling directors' meeting 
 
Suggest to specific the no. of days required for calling a directors' meeting and give the flexibility to shorten 
the notice period. 
 
e)       Article 11 Quorum for directors' meetings 
 
Subsection 2 grants flexibility for directors to fix the quorum requirement for a directors' meeting other than 2.  
However, it seems to be a good thing if prior notice can be given when circulating the notice to directors' 
meeting so that all directors entitled to attend the meeting know the "other than 2" quorum requirement for any 
particular meeting in advance. 
 
f)       Article 12 Meetings where total number of directors less than quorum 
 
I encountered a client case where the HK company is owned by two different groups of shareholders.  They 
are in dispute and the remaining director who represents one group of shareholders refused to take 
instruction from shareholder of the other group or also disappears.  In such situation, the company is in a 
management deadlock position.  Is it possible to give any reference in the Article covering such situation. 
 
g)       Article 13 Chairing of directors' meeting 
 
Subsection (4) requires that the participating directors must appoint one of them to chair the meeting if the 
chairperson does not appear within 10 minutes of the time of the meeting.  Suggest to replace the word 
"must" with "may" because the late in joining the meeting may be caused by traffic jam or other reason which 
may be known to the directors or subsequently be accepted by the other directors and 10 minutes seem not 
enough. 
 
h)       Article 14 Chairperson's casting vote at directors' meetings 
 
Just to share with you that certain of our clients do not prefer chairperson having the second or casting vote. 
 
i)       Article 20  Appointment and retirement of directors 
 
It seems to me that the rule in Article 20(4)(a) of requesting directors to retire at the forthcoming AGM if they 
are appointed by directors under Subsection (1)(b) seems not that preferred by our clients who are mostly 
MNCs with solely owned situation. 
 
Offer for re-appointment of directors at AGM seems not included in the model Articles. 
 
j)       Article 33 Quorum for general meetings 
 
Quorum requirement is not stated. 
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k)       Article 36 Adjournment 
 
Subsection (4) states that the chairperson must adjourn a general meeting if directed to do so by the 
meeting.  So, how directors can so direct - simple majority or what? 
 
l)       Article 50 All shares to be fully paid up 
 
Section 142(2)(d)(i) of the New Companies Ordinance indicates that issued shares can be partly paid up.  
Article 50 stipulates that all shares must be fully paid up and the model Articles therefore do not provide for 
partly paid situation. 
 
With no par value under the new law, the public may not be too aware how to handle the partly paid situation.  
Since the model Articles intend to be a reference material to the public, it seems appropriate to also provide 
for partly paid situation in the model Articles. 
 
k)  Article 54 Contents and execution of share certificates 
 
The message for all shares to be fully paid us is reiterated in Article 54(1)(b) and the reference in Article 54(1)
(c) stating that share certificate must specify the amount paid up on them seems not necessary. 
 
Article 126(1) of the New Companies Ordinance states that 
 
"A company with a common seal may have an official seal- 
(a)   for sealing securities issued by the company; or 
(b)   for sealing documents creating or evidencing securities issued by the company." 
 
If so, the reference to "common seal" in Article 54(2)(a) may need to read as "official seal"? 
 
m)       Article 56 Replacement share certificates 
 
I guess that the reference "indemnity" in subsection (2)(c) of this Article should refer to the situation for lost 
share certificate.  Suggest to make this clearer. 
 
n)       Articles 66 Allotment of shares + Article 67 Procedure for declaring dividends 
 
I note that these two Articles (may be more in the model Articles) require approval by "general meeting".  
Please also reflect the situation where the company has only one member. 
 
o)       Article 72 Waiver of distributions 
 
Subsection (1) requires the waiver to be documented in a "deed".  I trust that if members agree, this 
document can be just a letter issued by the relevant shareholder. 
 
p)       Article 73 Capitalization of profits 
 
Subsection (3) refers to shares "issuable in fractions.  With no par value for shares, I wonder if the issuance of 
fractional shares will still be required. 
 
q)       Article 75 Company seals 
 
Certain clients may want a general authority given by the directors for a particular director to affix common 
seal on specific type of documents so as to minimize the need of passing resolutions every time when the 
common seal is used.  Can the Article expand to cover this situation? 
 
r)       Article 76 No right to inspect accounts and other records 
 
Noted that Section 375 of the New Companies Ordinance allows directors to obtain copies of accounting 
records.  This is important for cases where the HK company has different groups of directors appointed by 
their representing  shareholders.  Suggest to insert this reference in this Article 76. 
 
s)       Article 78 Winding up 
 
Section 285 of the existing Companies Ordinance requires unclaimed assets to be paid to Companies 
Liquidation Account ("CLA") as operated by the Official Receiver's Office.    In the meantime and unless with 
court order, CLA does not accept unclaimed assets if they are not in cash form.  In view of the wordings set 
out in Article 78(2), it appears that there will be a change of the liquidation law empowering liquidators to 
place the other-than-cash unclaimed assets to be set under trust arrangement. 
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RE definition of "required sanction", suggest to amend "..sanction of a special resolution of the company or 
any other sanction required by the Ordinance." 
 
t)       Place of profit 
 
This phrase has not defined in the model Articles and I wonder why this phrase is used instead of say "place 
of business" etc. 
 
6.      Model Articles for Private Companies Limited by Guarantee 
 
In general terms, this model provides a good reference material but I am afraid that our clients cannot simplify 
adopt this model but need to bring quite some modifications to cater for their different types of membership 
and attendance/voting requirements and use their own terminology (eg Board of directors will be termed as 
Executive committee and directors will be called executive committee members etc). 
 
This model contain similar articles as that of the companies limited by shares and my comments and 
recommendations set out in Section 5 may also apply here.  In addition, I would like to bring your attention to 
the following: 
 
a)       Article 3 Members' reserve power 
 
Since most companies limited by guarantee are those non-profit or charitable organizations, size of its 
members will be much bigger than the private company limited by shares (of course, up to not more 50 in 
order to qualify as "private company").  Controls of companies limited by guarantee are mainly exercised by 
their Executive Committee, powers of executive committee members would normally be determined by the 
Executive Committee.  It may also not be easy to obtain "special resolution" of members. 
 
b)       Division 3 Appointment of Directors 
 
Clients normally prefer executive committee members to have rotation requirement who may offer themselves 
for re-election.  You may therefore take this into account. 
 
 
Please feel free to ring me at  should you have queries. 
 
Regards 
Frances Chan 
 
 
 
 
 
 
This email is confidential and is subject to disclaimers. Details can be found at: 
 
Email Disclaimer
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CO Rewrite 
Subsidiary Legislation for Implementation of the New Companies Ordinance 

Phase One Consultation Document 
 
In connection with the captioned Consultation Document, The Hong Kong Institute of 
Directors (“HKIoD”) is pleased to give its preliminary views and comments. 

 
* * * 

 
With the passage of the Companies Bill, the making of subsidiary legislations under the new 
CO becomes an important part of the CO Rewrite process. We look forward to working 
closely with the Administration and other stakeholders throughout the process. 
 
In this submission, we limit ourselves to an observation relating to Chapter 6 concerning the 
Companies (Model Articles) Notice. We may have further comments on Chapter 6 and other 
Chapters of the Consultation Document at a later stage. 
 
Concerning standard articles 
Many existing companies have adopted standard articles of associations. Once the new CO 
comes into effect, the standard articles of association would remain those companies’ articles 
of association. 
 
We acknowledge that under the new CO, the memorandum of association is abolished. For 
existing companies, the provisions of their memorandum of association will be deemed 
articles. This we do not think will create too many issues. 
 
Our concern is, owners of many companies adopting standard articles of association may not 
have fully understood the meaning and effect of that adoption. When the new CO comes into 
effect, they may inadvertently confuse themselves to believe the new model articles to be 
prescribed under the new CO to be their company charter. This confusion could also arise 
when a new company is set up or a shelf company is bought close to the date of the 
implementation of the new CO. Our concern here might seem far-fetched, but we would 
rather err on the side of caution.  
 
HKIoD believes all company owners (and their directors) must have a good handle on their 
charter documents, be able to access them and should know what provisions are currently in 
force. FSTB and the Companies Registry, on the other hand, can consider some appropriate 
ways to educate and remind company owners and their directors of existing companies about 
the meaning and effect of adopting standard articles under the old and new CO.  

 
<END> 
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